IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN A. BAYER : Cl VI L ACTI ON
V. :
FLUOR CORP., et al. : NO. 09- 3107
NVEMORANDUM
Dal zel I, J. July 12, 2010

Susan Bayer sues the defendants for noney that she
contends they should have paid to her after her husband, Herbert
Bayer, died on Septenber 18, 2004. The plaintiff filed her
conplaint in this case, which is her second | awsuit regarding
t hese issues, on July 13, 2009.' On February 26, 2010, the derk
of Court entered default agai nst defendant Sinead Cooke Bayer,

t he woman who received the paynents that Susan seeks. W
previously dismssed or granted sunmary judgnent on all of the
other clains in Susan's conplaint, except the one against

Connecticut Ceneral Life Insurance Co. ("CAIC') for the proceeds

! W dismissed Susan's prior lawsuit, Civil Action No.
08-5336, after she did not file tinmely responses to the
def endants' notions to dism ss.



of one of Herbert's life insurance policies, the "CGIC Policy."?

Bayer v. Fluor Corp., 682 F. Supp. 2d 484, 498 (E.D. Pa. 2010).

Susan cl ainms that under § 502(a)(1)(B) of ERI SA, which
is codified at 29 U S.C 8§ 1132(a)(1)(B), she is entitled to the
proceeds of the CG.IC Policy, which is worth about $223, 000.
CAIC has filed a notion for sunmary judgnent as to the CAIC
Policy, and the parties have submtted extensive briefs and
exhibits regarding that motion.® For the reasons we di scuss
below, we will grant CA&IC s notion and, at long last, bring the

curtain down on this dispute.

Fact ual Backgr ound

2 The parties have also referred to the CGIC Policy as
the "GUL" policy. It was originally issued as GJL Policy No.
MLO4590 and then re-issued as Policy No. 2024602. The other life
insurance policy that was at issue in this case was the "LINA
Policy,"” which the parties sonetines call the "term policy. W
di sm ssed Susan's clainms to the LINA Policy because they were not
timely filed.

Susan al so argues that she was entitled to Herbert's
retirenment funds, but the only live claimin this matter has to
do with the CGIC Policy. W discuss the LINA Policy bel ow
because Susan confuses decisions that the insurer made regarding
the LINA Policy with those that relate to the CGIC Policy. W
wi |l not, however, discuss any of Susan's other conplaints ( e.q.,
regarding CGLIC s purported breach of its fiduciary duties,
general m streatnment of Susan, conpliance with ERISA's notice
requi renments, prom ssory estoppel, or nental anguish) because she
does not have pending clains regarding any of those issues.

® In Susan's letter to the Court that acconpanied a
courtesy copy of her Sur-reply Brief, she informed us that she
took Fam |y Medical Leave fromher job at Lehigh Valley Health
Network to prepare her response to CGIC s notion for sunmmary
judgment. As we are not aware of any provision of the Famly
Medi cal Leave Act that permts taking tinme off from work under
the Act to prepare court filings, her statenment is puzzling but
of no nmonment to the issues before us.
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Susan cl ai ns, and no one has di sputed, that she and
Herbert were married in 1988 and never divorced. Herbert then
"marri ed" Sinead Cooke Bayer in Las Vegas in 1999, but view ng
the facts in the |ight nost favorable to Susan, we will assune
t hat Herbert and Susan never divorced and that Herbert's

"marriage" to Sinead was therefore invalid. * Herbert died on

* Susan's filings reveal that her fury about Herbert's
betrayal renmains unbanked even at this late date. In discussing
her conversations with the insurer regarding the CAIlC Policy,
she states that

[t]he Plaintiff felt that she was
entitled to the noney and deserved
to be paid the noney. She had been
married for a long tinme and rai sed
Meaghan [ Herbert's daughter from
yet another wife] virtually on her
own while Herb worked at different
jobsites. Once he started drinking
heavily in Ireland, it was over.
Jaundi ce started to kick in
periodically as a result of the
hepatitis C[listed on Herbert's
death certificate as one of the
causes of death], and Herb's
personal ity changed. A 20-year-old
[ Sinead], while in a pub, |atches
onto the decedent, an already-il
50-year-old man. Yuck. But he's
from America; she sees her ticket.
Cooke, the quintessenti al
opportunist, rides out the next few
years in the States, while Herb is
away, as usual, working at
different jobsites. In fact, by
2002 Cooke is hooked up and havi ng
a baby wi th sonebody el se.

Pl. Sur-reply Br. at 11. Susan cites no evidence to
support any of the factual clains that she makes in this
statenent. But nore inportantly, even if her characterization of
these events is true, it has no legally cognizable effect on the
di spute that remains before us. ERI SA and the CAIC Policy sinply

(continued...)



Sept enber 18, 2004, and Sinead contacted Cl GNA G oup | nsurance,
which is no longer a defendant in this case, regarding the CAIC
Policy. See Letter from Dan Shustock, CIGNA Life Caim

Speci alist, to Sinead Cooke Bayer (Cct. 6, 2004), Def. Ex. 17.
Sinead submtted a Life Insurance C aim Statenent, date-stanped
Oct ober 14, 2004, in which she clainmed that she was Herbert's
"spouse." Life Insurance Caim Statenent of Sinead Cooke Bayer
(Cct. 14, 2004), Def. Ex. 18. She attached a copy of Herbert's
Certificate of Death from Maine, which stated that Sinead was
Herbert's nost recent spouse. |d. In an Cctober 21, 2004 letter,
Shust ock inforned Sinead that he approved her claimfor the CAIC
Policy. Letter from Dan Shustock to Sinead Cooke Bayer (COct. 21,
2004), Def. Ex. 19.

More than nine nonths [ater, on June 23, 2005, Susan
wote to CGIC and clainmed that Herbert's death benefits were
paid to the wong woman. Susan stated that "the policy has al ways
listed his wife as the sole beneficiary" but that "a clai mwas
filed and funds were paid to an individual who is not his
spouse."” Letter from Susan Bayer to Dan Shustock (June 23, 2005),
Def. Ex. 20. Shustock wote to Susan on July 6, 2005 and inforned
her that although Herbert designated Susan as the beneficiary of

the CAIC Policy "at one tinme," he changed his beneficiary of

(...continued)

do not allow us to go down the rabbit hole of determ ning who
"deserve[s]" insurance benefits. The question is who Herbert
actual ly designated as his beneficiary, not who he should have
desi gnat ed.




record on July 9, 2001 and Susan would thus receive no noney from
the policy. Letter from Dan Shustock to Susan Bayer (July 6,
2005), Def. Ex. 21.

On January 4, 2006, Susan's attorney wote to Cl GNA
regarding the CGIC Policy and stated that Herbert's marriage to
Si nead was invalid because Herbert and Susan never divorced.
Letter fromWendy J. Ashby, Esqg. to ClGNA G oup I nsurance (Jan.

4, 2006), Def. Ex. 22. Ashby explained that it was the
plaintiff's "understanding that M. Bayer's policy naned his wfe
as beneficiary" and demanded that the CGE.lIC Policy proceeds be
paid to Susan. Id. Ashby included with her letter (1) Susan and
Herbert's marriage license that confirnmed they were married on
Decenber 31, 1988, (2) the Maine death certificate described
above, (3) Sinead and Herbert's marriage |license from Nevada, and
(4) a "Marriage Certificate" for Sinead and Herbert fromthe
Candl el i ght Weddi ng Chapel in Las Vegas. |d. Sinead and Herbert's
marriage license stated that this was Herbert's second nmarri age
and that he was divorced in 1986. There is no nention on this
docunent of his 1988 nmarriage to Susan.

Shust ock next wrote to Ashby and said he was "referring
this matter to our Honme Ofice to review the beneficiary issue.”
Letter from Dan Shustock to Wendy J. Ashby, Esq. (Jan. 5, 2006),
Def. Ex. 23. On May 2, 2006, Beth Ann Mller, a Life Caim
Exam ner for ClGNA G oup Insurance, wote to Ron MIller --
apparently one of Susan's attorneys -- and explained that the

CA.I C Policy proceeds were paid to Sinead because she was the
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desi gnated beneficiary on that policy. Letter from Beth Ann
MIler to Ron MIller, Esq. (May 2, 2006), Def. Ex. 25. She stated
that Herbert identified Sinead as his "spouse" when he desi gnated
her as the beneficiary, but that he also |isted her "by nane,”
and that even though their marital status "may now seem suspect,”
CAIC "distributed the proceeds to the named beneficiary [Sinead]
as designated on July 9, 2001 by Herbert Bayer." 1d.°

I n Decenber of 2007 yet another of Susan's | awers
contacted CIGNA regarding the LINA and CAIC Policies. Letter
from Debra Washi ngton DeLain, Esq. to ClGNA G oup I nsurance (Dec.
14, 2007), Def. Ex. 26. She expl ained that Susan had been given
Letters of Adm nistration for Herbert's estate and denmanded
various docunents. 1d. Using nuch of the sane | anguage that Beth
Ann M1l er enployed in her May 2, 2006 letter, Shustock told
counsel that the CGE.IC Policy proceeds were paid to Sinead
because she was the beneficiary Herbert designated "by nane," and
this trunped the "suspect” marital status of Sinead and Herbert.
Letter from Dan Shustock to Debra Washi ngton DelLain, Esq. (Jan
3, 2008), Def. Ex. 27. These letters and ot her communi cati ons
bet ween Susan, her several attorneys, and CGLIC or CIGNA failed

to convince CGIC that it should pay the noney to Susan, and she

® Mller also discussed the LINA Policy and Susan's
cl ai ns agai nst Meaghan Bayer, but we will not discuss those
i ssues because they are no longer |live disputes in this case.
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then filed two | awsuits, the nost recent of which is this

matter.®

® Susan | ays at Shustock's feet much of the blame for
what she believes was an inproper beneficiary determ nation
regarding the CGIC Policy. In her Sur-reply Brief, she inagines
an exchange, simlar to a deposition, between herself and an
uni dentified questioner regarding her interactions wth Shustock.
The followng is a sanple fromthat fictional conversation:

Q Did Dan Shustock's denial letter
of July 6, 2005 to Susan Bayer

i nclude a specific reference to the
Pol i cy provision on which the
deni al was based?

A. No way. Read it for yourself if
you don't believe ne.

Q Did Dan Shustock's denial letter
of July 6, 2005, to Susan Bayer

i ncl ude any additional information
required for Susan Bayer's claimto
be reconsi dered and the reason this
i nformation m ght be necessary?

A. OM5G no. He wanted Susan Bayer
MA, |ike forever, fromthat day
forward

Q Did Dan Shustock's denial letter
of July 6, 2005, to Susan Bayer

i nclude a statenent informng her
of her right to appeal the decision
and an expl anation of the appeal
procedur e?

A. Cnon. Is that a joke?

Pl. Sur-reply Br. at 10.

Susan does not cite to any evidence to support her
fanci ful inmaginings of Shustock's supposed ill wll against her,
and we will give no weight to this or Susan's other creative
witings, all of which would be nore at home in a Mnistry of
Magic than in our Court. See also PI. Sur-reply Br. at 14, 32-33
(containing nore fabricated conversations in a question-and-
answer format).

Susan cl ai s that Shustock "threatened" her and told
her that if she pursued the insurance claim she would be
"wasting her tine" and would "never win." Pl. Sur-reply Br. at
12. She neither cites to nor provides any evidence to support
t hese cl ai ns, other than an anorphous reference to her "2005

(continued...)



The CAIC Policy Certificate states that CGE.I C "shal
have the authority, in its discretion, to interpret the terns of
the Plan, to decide questions of eligibility for coverage or
benefits under the Plan, and to nmake any related findings of
fact. Al decisions nmade by [CGA.IC] shall be final and binding on
partici pants and beneficiaries to the full extent permtted by
law." CGLIC Policy Certificate, Def. Ex. 12, at 62. That
Certificate allowed Herbert to change the beneficiary at any tine
"on a formsatisfactory to [CGAIC] and signed by the Owmer." 1d.
at 44. To change the beneficiary, Herbert did not need to get
consent fromthe previously designated beneficiary. 1d.

Susan admts that "on the date of Herbert Bayer's[]
death, a beneficiary designation on a CGEIC enroll nent form dated
7/09/01 for Fluor Corporation and its Subsidiaries listed 'Sinead
Cooke Bayer' as the primary beneficiary, 100%" but Herbert
printed "SPOUSE" on that docunent (the "Fornm') next to the | abel
"Rel ationship.” Pl. Resp. at 12, | 26. See also id. at 19-20, 19

44-46 ("It is admtted that Herbert Bayer[] submtted an

enrol Il ment formdated July 9, 2001, designating Sinead Cooke

® (...continued)
journal notes."™ 1d. at n.5.

These allegations -- and all of Susan's clains
regardi ng her supposed mistreatnment at the hands of CGEIC, its
enpl oyees, and other individuals involved in denying her claimto
the CGIC Policy -- are, furthernore, well outside the scope of
the narrow and sinple question before us. That query is whether
CAIC s decision to pay the benefits to Sinead was arbitrary and
capricious. As we explain below, it was not; indeed, we do not
see how CGLI C coul d reasonably have cone to any other concl usion.



Bayer as the beneficiary” but arguing that Herbert did not
strictly conply with the requirenents to change a beneficiary
because he filled out an "enrollment forn rather than a
"beneficiary fornt); Goup Universal Life Enroll nment Form of

Her bert Bayer (July 9, 2001), Def. Ex. 13 at 2.

1. Analysis’

Havi ng canvassed the facts underlying the parties' sole

remai ni ng di spute over the CEIC Policy, we nowturn to CGIC s

" Sunmary judgment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R GCv. P. 56(c)(2). 1In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 252 (1986). \WWenever a
factual issue arises that cannot be resolved w thout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. 1d. at 255.

The noving party bears the initial burden of proving
that there is no genuine issue of material fact in dispute.

Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S,
574, 585 n.10 (1986). Once the noving party carries this burden,

t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" |d. at 587 (quoting
Fed. R Cv. P. 56(e)). The non-noving party nust present

sonmet hing nore than nere all egations, general denials, vague
statements, or suspicions. Trap Rock Indus., Inc. v. Local 825,
982 F.2d 884, 890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v.

DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It is not enough to
di scredit the noving party's evidence; the non-noving party is
required to "present affirmative evidence in order to defeat a

properly supported notion for sumrary judgnent." Liberty Lobby,
477 U.S. at 257 (enphasis in original). A proper notion for
summary judgnment will not be defeated by nerely col orable or

insignificantly probative evidence. See id. at 249-50. Also, If
t he non-noving party has the burden of proof at trial, then that
party nust establish the existence of each el ement on which it
bears the burden. Celotex Corp. v. Catrett, 477 U. S. 317, 323
(1986) .




notion for sunmary judgnent. G ven Susan's adm ssions regarding
the authenticity of the Formand CG.lIC s possession of it at the
time of Herbert's death, no reasonable jury could conclude that
the decision to pay the CAIC Policy proceeds to Sinead was
arbitrary and capricious. W will therefore grant CGIC s notion

for summary j udgnent.

A. CA.l C Ws Not Arbitrary and Capricious

When an ERI SA benefit plan gives its adm nistrator

"discretionary authority to determne eligibility for benefits or

to construe the terns of the plan" -- as was the case with the
CGIC Policy -- "the adm nistrator's interpretation of the plan
will not be disturbed if reasonable.” Mtchell v. Eastnan Kodak

Co., 113 F.3d 433, 437 (3d Cr. 1997) (internal quotations
omtted) (interpreting |anguage substantively simlar to that in
the CGIC Policy). Because CG.IC had the discretionary authority
to determine who was eligible to receive the proceeds of
Herbert's CG.IC Policy, we review that decision "under an
arbitrary and capricious standard.” 1d. at 439. W nay overturn
CGLI C s determ nation that Sinead was Herbert's intended
beneficiary "only if it is wthout reason, unsupported by the
evidence or erroneous as a matter of law " 1d. (interna

quotations omtted). In reviewwng CGIC s action, we may only
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review the facts that CAIC had at the tine it made that
decision. 1d. at 440.°8
Susan admts that CEAIC had the Formin its files at

the tine of Herbert's death. She does not claimthat the

8 Susan argues that there is good cause for considering
addi ti onal evidence beyond that record because, according to her,
there is a suspicious two-week gap in the record from Cctober 1,
2004 to Cctober 15, 2004, which was shortly after Herbert died.
Pl. Resp. at 20, Y 49. She believes -- but proffers no supporting
evidence -- that CGE.IC has hidden inportant documents from her
CAIC, on the other hand, submtted a declaration under penalty
of perjury stating that it produced a full copy of the non-
privileged portions of the entire admnistrative record for this
case, and it attached to its Reply Brief its privilege |og, which
lists only six docunents. Declaration of Mchael Janmes, Def. EX.
12; CAIC Privilege Log, Def. Ex. 30 (attached to CG.IC Reply
Br.). There are no docunents on the privilege | og between Cctober
1 and 15, 2004, and the only itens that are renotely close in
time are the redaction of the claimreserve anount and emails
regardi ng an unrel ated clai mand cl ai mant, both of which were
dated COctober 20, 2004. See CGLIC Privilege Log, Def. Ex. 30.
There is no evidence to support Susan's belief that CAIC is
decei ving her or the Court regarding the docunents in its files.
We therefore decline to review any evidence beyond what was
avail able to CGEIC

Susan al so contends that we should discredit Janmes's
Decl arati on because CA.I C "was responsible for both claim
determ nati ons and payout of proceeds.” Pl. Resp. at 9, | 17. She
"is concerned about the credibility of this witness's declaration
because he is an enployee of CAIC, which has a pecuniary
interest in the outcone of this case.” Pl. Resp. Br. at 16. But
this is the normal course of events for insurance contracts --
that is, the insurer reviews the claimand then deci des whet her
or not to pay it -- and Susan points to no facts in the record to
support her contention that there was a conflict of interest in
this situation.

Susan appears to argue that we shoul d never trust
evi dence submtted by a party's enpl oyee because enpl oyees are
notivated to lie to the Court to benefit their enployers. But
even if that basel ess allegation had sonme rhetorical force, Susan
must do nore in responding to a notion for sumrary judgnent than
anor phously argue that CG.I C s evidence is untrustworthy. She
nmust produce her own affirnmative evidence showing that there is a
genui ne issue of material fact for trial. She has failed to do so
regarding this or any other issue before us.
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docunent is fraudulent or that there is any reason to question
its authenticity. There is no dispute that in a section of the
Formtitled "BENEFI Cl ARY DESI GNATI ON, " Herbert wote "SI NEAD
COCKE BAYER' on the blank provided for "First Beneficiary,"
stated that she should receive a "100% share, and cl ai med t hat
Sinead was his "SPOUSE." Form Def. Ex. 13 at 2. Susan al so
agrees with CGAIC that Herbert could change the beneficiary at
any tinme, but she argues that his designation of Sinead as the
beneficiary was not "on a satisfactory form"™ Pl. Resp. Br. at
16.

Susan asserts three main reasons that CG.I C shoul d not
have considered Sinead to be the CG.IC Policy beneficiary at the
time that Herbert died. She contends that (1) Herbert should have
used a beneficiary change form rather than an enrollnment form
to nane his beneficiary, (2) because Herbert named Sinead on the
formand then incorrectly stated that she was his spouse, his
desi gnation of Sinead by nane as the beneficiary was confusing or
invalid, and (3) records show that there was no beneficiary on
file for the CGIC Policy at the tine that Herbert died.

As to Susan's first argunent, the CGE.I C Policy
Certificate did not mandate that Herbert use any specific formto
change the beneficiary. It required only that he change
beneficiaries on a formthat CAIlC found "satisfactory.” CGEIC
clearly found Herbert's Formto be "satisfactory” inits
desi gnation of Sinead as the "100% beneficiary of the CAIC

Policy, and CA.I C acted reasonably in doing so. Susan's argunent

12



that Herbert's beneficiary designation is invalid because he
submtted the wong kind of formis therefore unavailing. In
Susan's Sur-reply Brief she suggests that Herbert was required to
use the beneficiary change form because "this was an existing
policy for which there were al ready desi gnated beneficiaries of
record on file." Pl. Sur-reply Br. at 3. This is a specious

ar gunent .

Susan admts "that, as a rule, marital status does not
trunp a properly-conpl eted, signed, dated, and submtted
beneficiary designation form" Pl. Resp. at 8, § 15. But she
argues that (1) Herbert listed Sinead and his "SPOUSE" as the
beneficiary, (2) Sinead and Herbert's |l egal spouse at the tine of
his death were not the sanme person, and (3) CG.IC therefore
shoul d have paid the proceeds to Susan because she was Herbert's
| egal spouse at the tinme of his death.

But we nust defer to CGIC s determ nation that Sinead
was the proper beneficiary unless that decision was arbitrary and
capricious, based on the information that CAIC had at the tine
it made the decision. Gven that Herbert |listed Sinead as the
beneficiary by nane, CGLIC did not unreasonably pay the benefits
to the individual Herbert specifically naned, rather than Susan,
who was technically Herbert's "spouse." Moreover, at the tine
that CGIC paid the benefits to Sinead, it had no information
regardi ng Susan's conpeting cl aim

At another point in Susan's briefing, despite her

adm ssions regarding the Form she also contends that at the tine
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of Herbert's death CA.IC had no beneficiary designation on file
for the CGIC Policy. In support of this argunment, she cites a
conmputer printout that includes the nunber for the CGEIC Policy
and the phrase "NO BENEFI Cl ARY | NFORVATION ON FILE." PI. Resp.
Ex. D5. It is not clear what this printout is, when it was
printed, or where it came from and Susan acknow edges that it is
undated. PlI. Resp. Br. at 22. But even if we assune that this is
what CGLIC s conputer systemstated on the date of Herbert's
death -- a generous assunption, since Susan has pointed to no
facts to support that conclusion -- this does not trunp her

adm ssion that CGIC in fact had the Formin its files at the
time that Herbert died. If CAIC had an entry in its conputer
system that stated "NO BENEFI Cl ARY | NFORVATI ON ON FI LE" and a
formin its files that specified Sinead as the beneficiary, it
did not act arbitrarily and capriciously when it paid the CAIC
Policy proceeds to Sinead.

In summary, Susan has produced no evidence fromwhich a
reasonabl e fact finder could conclude that CGIC arbitrarily and
capriciously determ ned that Herbert designated Sinead -- not
Susan -- as the CAIC Policy beneficiary. We will therefore grant

CAIC s notion for sunmary judgnent.

B. Subst anti al Conpli ance

CALI C argues in the alternative that the doctrine of
substantial conpliance would lead to the sanme result. W agree

with CAIC that Herbert strictly conplied with the requirenments
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to change the beneficiary of his CE&IC Policy, but even if he had
not done so, we would grant CGIC s notion for summary judgnent
under the doctrine of substantial conpliance.

As we recently discussed in Teachers Ins. and Annuity

Ass'n of Anerica v. Bernardo, 683 F. Supp. 2d 344 (E.D. Pa

2010), our Court of Appeals "decided that ERI SA does not pre-enpt
state common law with regard to substantial conpliance in

determ ning the proper beneficiary under an ERI SA plan.” 1d. at
354.° Under Pennsylvania |aw, because it is clear that Herbert
intended Sinead to be his beneficiary and his attenpt to conply
with the beneficiary change requirenents is also clear, we wl|l

carry out that intent. See id.™

C. Susan's Irrel evant Contentions and Conpl ai nts

Susan al so nmakes ot her argunents that have nothing to
do with her claimto the CGIC Policy proceeds. For exanple, she
(1) argues that the LINA Policy proceeds were inproperly
distributed to Sinead, (2) references Herbert's 401(k) plan, (3)
claims that CGLIC violated 29 U . S.C. § 1133 in its July 6, 2005

® Susan incorrectly contends that Bernardo does not
apply here because this case is not an interpl eader action and
Bernardo did not involve an enrollnment form PlI. Resp. Br. at 13.

9 Susan states that "[t]here is no evidence that
[ Herbert] conpleted a single step to effectuate a change in
beneficiary.” Pl. Resp. at 1 44. Yet she admits that he submtted
an enrollment formin 2001 on which he designated Sinead as the
beneficiary. Susan may be confused about what counts as a "single
step” to change a beneficiary, but critically for our purposes in
resolving this notion, she admts that on the date of Herbert's
death CAIC had the Formin its files.
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letter, and (4) contends that CG.lI C shoul d not have reinstated
Herbert's |ife insurance plan because CAIC did not followits
own procedures for doing so. W will swiftly set aside her clains
as to 8 1133 and the 401(k) and because they are not at issue in
this matter. It is, furthernore, of no noment to Susan whet her
CAlIC correctly reinstated the CA&IC Policy. After all, if CAIC
had not done so, there would be no CGE.IC Policy proceeds for
Susan to seek. W will briefly discuss Susan's argunents
regarding the LINA Policy because her LINA contentions are

i nterwoven -- though m stakenly so -- with her clains to the
CA.lI C Pol i cy.

1. The LINA Policy and CAIC Policy
Were Paid to Sinead for Different Reasons

Susan repeatedly argues in her Response and Sur-reply
Briefs that there was no designated beneficiary for the LINA
Policy and that the LINA proceeds were m stakenly paid to Sinead
under that policy's default rules because the insurer thought
Si nead was Herbert's spouse at the tine of his death. The My 2,
2006 letter fromBeth Ann MIler to Susan's attorney suggests
that this may, indeed, have happened -- but only as to the LINA
Policy. See Letter fromBeth Ann MIller to Ron R MIler, Esq.
(May 2, 2006), Def. Ex. 25. MIller wote that the LINA proceeds
were paid "based on the preference beneficiary wording in the
policy,"” which Susan argues | ooks to the payee's relationship
wth the insured. Id. at 1. MIller did not state that Herbert

named a beneficiary for the LINA Policy. See id.
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As to the CELIC Policy, however, MIller stated that

Her bert "designated Sinead Cook [ sic] Bayer as the beneficiary."
Id. MIler wote that although Herbert's identification of Sinead
as his spouse "may now seem suspect given Susan Bayer's claim
that she was still married to Herbert Bayer when he 'nmarried

Si nead Cooke . . . the beneficiary form nonet hel ess desi gnates

Si nead Cooke Bayer by nane as the beneficiary. CAIlC distributed
the proceeds to the naned beneficiary as designated on July 9,

2001 by Herbert Bayer." |d. See also Letter from Dan Shustock to

Debra Washi ngton DelLain, Esqgq. (Jan. 3, 2008), Def. Ex. 27
(expl ai ning the sanme information).

We dism ssed Susan's claimto the LINA Policy on
January 28, 2010 because she "did not file her conplaint until
after the three-year contractual tine limt [for the LINA Policy]
had run -- and because she [did] not provide[] any relevant | egal
support for her viewthat the tine limt should have been
tolled.” Bayer, 682 F. Supp. 2d at 492. Susan's contentions
regarding the distribution of the LINA Policy proceeds are
therefore no longer at issue in this case.

Most passionately in Susan's Sur-reply Brief, she
argues that Shustock nmade the decision to pay the CAIC Policy
proceeds to Sinead based on the preference beneficiary wordi ng or
affidavit -- i.e., because Sinead was purportedly Herbert's
spouse, not because Sinead was naned on the enrollnent form as
the beneficiary. See, e.qg., Pl. Sur-reply Br. at 61-63. In

support of this argunent, she primarily relies on an interna
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communi cati on between Dan Shustock and a worman nanmed At hena
Carnahan on July 5 and 6, 2005. Approval and Referral Sheet from
Dan Shustock to Athena Carnahan (July 5 and 6, 2005), PI. Sur-
reply Br. Exs. at P000168-9. Shustock wote to Carnahan that

[t]his deceased [Herbert] had 2 clains (1 was

for GUL and the other 1 was a TermLife). The

Termclaim|[LINA Policy] was paid by

Preference Affidavit to the surviving spouse,

Sinead C. Bayer. The GUL claimwas paid to

t he surviving spouse, Sinead C. Bayer, based

on the beneficiary designation.

Recent correspondence dated June 23, 2005 is

attached in which a Susan A Bayer is

inquiring how CIGNA paid the GUL claimto

sonmeone ot her than her. She was the Primary

Beneficiary at one tine. However, the nost

current beneficiary designati on showed Sinead

C. Bayer, spouse.
| d. Shustock asked Carnahan how to respond to Susan's letter, and
Car nahan advi sed himthat he could tell Susan that she "was
designated at one tinme" but that Herbert changed the beneficiary
to soneone el se and "no benefits are payable to her."” [d. at
P000169.

Susan quotes selectively fromthis exchange and cl ai ns

that Shustock wote that "' The GJ claimwas paid to the

sur Vi ving spouse...based on the beneficiary designation."'" Pl.

Sur-reply Br. at 62 (enphasis and om ssion in original). She

states that "the GQUL claimwas paid to the surviving spouse

[ Cooke] based on the beneficiary designation Spouse and not based

on the 'beneficiary designation' of Sinead Cooke Bavyer ." 1d.

(enmphasis in original). Susan admts that CGIC paid the CAIC

Policy proceeds to Sinead based on a beneficiary designation, but
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she argues, w thout any supporting evidence, that CG.I C made t hat
deci sion based on Herbert's statenent on the Formthat the
beneficiary was his spouse, rather than his statenment that the
beneficiary was "SI NEAD COOKE BAYER. "

Susan sel ectively quotes from Shustock's comruni cati on
wi th Carnahan, but we actually read the evidence on which parties
rely. Unlike Susan, we do not turn a blind eye to Shustock's use
of Sinead's nane in his comunication with Carnahan. Susan argues
t hat Shustock's statenments to Carnahan -- surgically altered to
reflect Susan's perspective -- strike a fatal blowto CAIC s
clains. But we take the opposite view. Shustock's statenent
actually supports CGIC s claimthat it paid the CGIlC benefits
to the beneficiary that Herbert nanmed and did not rely on

Sinead's "marriage" to Herbert to distribute the CGEIC Policy.

2. Susan's Di scovery Request

Susan requests discovery so that she may review "t he

Pl an,” but she does not specify which "Plan" she would like to
review or explain how that "Plan" relates to the CAIC Policy or
coul d change the outconme of this notion. See Pl. Resp. at 4-5.
She quotes extensively froma docunent she |abels " The Plan," so
it is unclear whether she has a copy of the docunent she refers
to as "the Plan." 1d. (enphasis in original). CG.IC attached the

CGLIC Policy and rel ated docunents to its notion for sunmary

judgnent, so as to this claimSusan should have had all of the
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"Plan" docunents that she needed to prepare her response to the

notion for sunmary judgnent.

3. Susan's O her Requests
For the Litigation to Continue

At the end of Susan's Response Brief she asks that
"[1]f the Court should deny CGIC s Mtion for Summary Judgnent,”
we grant her leave to file (1) "an application for the proper
payout of [the CAIC] life insurance benefits,” (2) a notion for
reconsi deration regarding the dism ssal of the LINA Policy
because she "has new evidence,” and (3) an anended conpl ai nt
"regarding Fluor Corporation.”™ Pl. Resp. Br. at 35. W are, of
course, granting CGEIC s notion, and Susan only requests |eave to
file these docunents if we deny it. But even if she had not
pl aced that proviso in her request, the first topic is noot. The
plaintiff does not need | eave fromus to file a notion for
reconsideration, and in her filings thus far she has not
establ i shed any of the reasons for which the Federal Rul es of
Cvil Procedure would permt us to grant such a notion.

As to filing an anmended conpl aint, we recogni ze that
Fed. R Cv. P. 15 mandates that we "freely give | eave [to anend
pl eadi ngs] when justice so requires.” This is not a situation in
which "justice . . . requires" us to give Susan |leave to file an
anended conplaint. This is her second |awsuit regardi ng her
clains to Herbert's policies, and she waited to request |leave to

file an anmended conplaint until this matter was at a procedurally
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advanced stage. ' She has bl anketed the Court with all of her
argunents -- relevant and irrelevant -- and still fails to
articulate what potentially valid clainms she woul d make in yet
anot her conpl ai nt. Under these circunstances, permtting Susan to
file another conplaint would award her gane-playi ng and conti nue
to place a heavy burden on the Court and the defendants. To
borrow a phrase from Susan's Sur-reply Brief, "[e]nough is

enough.” PlI. Sur-reply Br. at 62.

1 Susan also rejected the notion to anend the
conpl aint that her counsel filed before he requested | eave to
wi t hdraw hi s appear ance.
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D. CA.lC Mtion for Attorney's Fees and Costs

CAIlC requests leave to file a notion for attorney's
fees and costs pursuant to ERI SA 8§ 502(g)(1), which is codified
at 29 U. S.C. 8§ 1132(g)(1). Under that provision, "the court in
its discretion may all ow a reasonable attorney's fee and costs of
action to either party." 29 U S.C. 8§ 1132(g)(1). W will
entertain such a nmotion fromCGLICif CAIC still intends to file

it, as long as CGA.IC does so by July 26, 2010. *?

[11. Concl usion

For the reasons we di scuss above, we will grant CEIC s
notion for summary judgnment. As this is the last active claimin
this matter, we will also order the Cerk of Court to
statistically close this case. W decline to grant Susan the

opportunity to prolong this litigation any further.

BY THE COURT:

__\s\Stewart Dal zell

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN A. BAYER : CIVIL ACTI ON

2 |f CGLIC on sober reflection decides not to seek
fees and costs, it should so informus on or before July 26,
2010.
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V.
FLUOR CORP., et al . . NO. 09-3107
ORDER

AND NOW this 12th day of July, 2010, upon consideration
of the nmotion for summary judgnent of Connecticut General Life
| nsurance Co. ("CGE.IC') (docket entry # 60), the plaintiff's pro
se response thereto®® (docket entry #s 65 and 66), CAIC s reply
(docket entry # 70), and the plaintiff's sur-reply (docket entry
# 72), and in accordance with the acconpanyi ng nenorandum it is
her eby ORDERED t hat :

1. CAIC s notion for sunmary judgnent (docket entry
# 60) is GRANTED;

2. The Cerk of Court shall CLOSE this case
statistically;

3. Any notion for attorney's fees and costs from CAIC
is DUE by July 26, 2010; and

4, If CAIC files a notion for attorney's fees and
costs by July 26, 2010, pursuant to Fed. R Civ. P. 58(e) that
notion wll have the same EFFECT under Federal Rule of Appellate

Procedure 4(a)(4) as a tinely notion under Fed. R Cv. P. 59.

3 1t appears that the plaintiff submtted paper and
el ectroni c versions of her response and brief, which are docketed
at docket entry nunmber 65. The two versions appear to be largely
i dentical, except that the hard copy was m ssing the second page
of the electronic version, which included two |ines of text. The
page nunbers of the paper copy are also different fromthose on
the electronic version. The el ectronic version was docketed via
ECF. Because the el ectronic version on ECF includes the second
page and has consistent page nunbers, we will refer to the
el ectronic version in this O der.

23



BY THE COURT:

__\s\Stewart Dal zell
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN A. BAYER : ClVIL ACTI ON
V. :
FLUOR CORP., et al. 5 NO. 09- 3107
J UDGVENT

AND NOW this 12th day of July, 2010, in accordance with
t he acconpanyi ng Menorandum and Order in which we grant the notion
for summary judgment of Connecticut General Life Insurance Co.,
JUDGVENT |'S ENTERED in favor of defendant Connecticut Ceneral Life
| nsurance Co. and against plaintiff Susan A. Bayer, with each side

to bear its own costs.

BY THE COURT:

__\s\Stewart Dal zell



